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Decoding Eligibility Under the IDEA:
Interpretations of “Adversely Affect
Educational Performance”
ABSTRACT
The Individuals with Disabilities Education Act (IDEA) strives to provide
children with disabilities equal access to free appropriate public education
in order to prepare them for further education, employment, and
independent living. The determination that a child qualifies as a “child
with a disability” under the IDEA is a pivotal one in the child’s life and
can drastically impact his/her future. Once found eligible, the child gains
access to the spectrum of resources, safeguards, and benefits that the IDEA
guarantees. The contours of the key that opens that door should be
well-defined and clear. The IDEA standards for eligibility, however, are
not. Specifically, one of the statutory requirements for eligibility is that the
child must have an enumerated disability that adversely affects his/her
educational performance. The terms “adversely affect” and “educational
performance” are not specifically defined anywhere in the IDEA or the
federal regulations. As a result, authorities are divided regarding what
qualifies as educational performance and how adverse an effect must be in
order to satisfy this requirement. The resulting inconsistencies have
proven problematic. Narrow constructions of these terms by decisionmakers and state agencies frustrate the inclusive purpose and mission of
the IDEA.
This Comment calls for clarity and consistency in these terms to the extent
appropriate.
While a nationally consistent definition of the term
“educational performance” is not appropriate since formulation and
execution of educational policy has historically been left to state and local
authorities, this Comment argues that the IDEA establishes the baseline
that “educational” at least includes more than just academics. Beyond
that, the specifics should be determined by each state’s curriculum and
educational policy. With respect to “adversely affect,” this Comment
urges that an inclusive federal definition be adopted that comports with the
purpose and goals of the IDEA.
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INTRODUCTION
The Individuals with Disabilities Education Act (IDEA)1 guarantees
all eligible children with disabilities a free appropriate public education
(FAPE) in the least restrictive environment.2 The IDEA requires that such
children be provided, through the implementation of an individualized
education program, the support and related services necessary to
accomplish this end.3
In order to benefit from the IDEA, however, each child must first
qualify as a child with a disability as defined by the IDEA and enacting
federal regulations.4 One requirement for eligibility is that the child must
have one (or more) of the enumerated disabilities, as defined by the
Department of Education.5 A simple medical diagnosis is not enough.6
1. Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400–1482 (2012).
2. 20 U.S.C. § 1412 (2012).
3. 20 U.S.C. § 1414 (2012).
4. 20 U.S.C. § 1401(3) (2012); 34 C.F.R. § 300.8 (2015).
5. The IDEA provides that “[a] free appropriate public education is available to all
children with disabilities . . . between the ages of 3 and 21, inclusive.” 20 U.S.C.
§ 1412(a)(1)(A). The disabling conditions are listed in 20 U.S.C. § 1401(3)(A)(i) and
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Included within the definition for each of the enumerated individual
disabilities, except specific learning disability, is the requirement that the
disability “adversely affect [the child’s] educational performance.”7
Since the terms “adversely affect” and “educational performance” are
not defined any further in the IDEA or federal regulations, it has been left
to the states and courts to give contextual meaning to these terms.8 This
lack of direction and vagueness in the IDEA and federal regulations has
resulted in a split of authority regarding (1) the aspects of the school
experience that qualify as “educational” for purposes of the eligibility
analysis9 and (2) the degree of adverse educational impact that is
required.10
This Comment explores the range of state regulatory and court
interpretations of the terms “adversely affect” and “educational
performance,” and it suggests a solution to resolve the split of authority on
the matter. Part I provides a brief discussion of the background and
purposes of the IDEA, establishing a context for the subsequent argument.
Part II sets forth the eligibility criteria generally. Part II-A analyzes the
meaning of “educational performance” and provides an overview of the
varying state regulatory and court interpretations of the term. This
Comment proposes that the term “educational performance” as used in the
federal regulations must be construed to include more than just academic
performance, though the particulars beyond this foundation should be left
to the states. Part II-B analyzes the meaning of “adversely affect” and
provides an overview of the conflicting state regulatory and court
interpretations regarding the degree of adversity that is required. This
Comment argues that a clear definition of the term must be established at
the federal level and suggests that a broad, inclusive construction would be
most consistent with the existing eligibility determination framework and
the purposes and goals of the IDEA. Finally, in Part III, this Comment
concludes that a broad construction of the term “adversely affect” would
serve to balance the range of state interpretations, including the narrower
ones, of “educational performance,” so as to maintain consistency with the
broad inclusive language and purpose of the IDEA itself.
further defined by the Department of Education in the federal regulations at 34 C.F.R.
§ 300.8(c)(1)–(13).
6. Robert A. Garda, Jr., Who is Eligible Under the Individuals with Disabilities
Education Improvement Act?, 35 J.L. & EDUC. 291, 293 (2006) [hereinafter Garda,
Eligible].
7. 34 C.F.R. § 300.8(c)(1)–(13).
8. 20 U.S.C. § 1401.
9. See discussion infra Part II-A-i.
10. See discussion infra Part II-B-i.
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OVERVIEW OF THE IDEA

The Individuals with Disabilities Education Act statutorily guarantees
children with disabilities the right to receive an equal educational
opportunity through a “free appropriate public education.”11 Prior to 1975
when Congress enacted the IDEA’s predecessor, the Education for All
Handicapped Children Act (EAHCA),12 “the educational needs of millions
of children with disabilities were not being fully met.”13 In fact, “state law
either permitted or explicitly required the exclusion of the ‘weak-minded’
or physically disabled” from our nation’s public schools.14 In states that
did educate children with disabilities, educational programs isolated them
from their peers and did not provide them with appropriate educational
services.15
After the landmark decision in Brown v. Board of Education16 in
1954, families of children with disabilities adopted the concept of “separate
but equal” being inherently unequal to protest the segregation of children
with disabilities and their exclusion from public school classrooms.17 In
the ensuing litigation, courts began to recognize that children with
disabilities could not be completely “excluded from free public education,
and that any exclusion of children from public education [could not] take
place without a meaningful opportunity to challenge it.”18 In 1975,
Congress formally recognized the rights of children with disabilities to
receive access to a free appropriate public education in our nation’s public

11. 20 U.S.C. § 1400(d) (2012).
12. Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142, 89 Stat.
773 (codified as amended at 20 U.S.C. §§ 1400–1482 (2012)).
13. 20 U.S.C. § 1400(c)(2).
14. MARK C. WEBER ET AL., SPECIAL EDUCATION LAW: CASES AND MATERIALS 1 (4th
ed. 2013); see also Mark C. Weber, The IDEA Eligibility Mess, 57 BUFF. L. REV. 83, 88
(2009) [hereinafter Weber, Eligibility Mess] (stating that “as of 1975 approximately 1.75
million children with disabilities were excluded from public school and 2.5 million were in
programs that did not meet their needs”).
15. WEBER ET AL., supra note 14, at 1; 20 U.S.C. § 1400(c)(2)(a).
16. Brown v. Bd. of Educ., 347 U.S. 483 (1954).
17. See id. at 494–95; see also Mills v. Bd. of Educ., 348 F. Supp. 866 (D.D.C. 1972);
Pa. Ass’n for Retarded Children v. Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972). These
cases “upheld procedural due process claims against exclusion from public school and equal
protection claims against denial of services to children with disabilities in public schools.”
Weber, Eligibility Mess, supra note 14, at 88.
18. MARK C. WEBER, SPECIAL EDUCATION LAW AND LITIGATION TREATISE 1:3 (3d ed.
2008) (discussing Mills, 348 F. Supp. 866 and Pa. Ass’n, 343 F. Supp. 279).
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schools when it enacted the EAHCA (now called the IDEA), which
essentially codified the results of these court decisions.19
Historically, the formulation and execution of educational policy has
been committed to the control of state and local authorities.20 Congress
“sought to preserve the local nature of education while furthering the
national interest in the education of disabled children” when it passed the
EAHCA by “deferring to the states for the substantive and qualitative
elements of education.”21 Thus, the IDEA and the enacting regulations
provide leeway to the states in defining many of their terms and elaborating
on the standard of FAPE.22
Congress has articulated and reiterated certain fundamental goals
underlying the IDEA that should inform the interpretation of its provisions.
The purpose of the IDEA is “to ensure that all children with disabilities
have available to them a free appropriate public education that emphasizes
special education and related services designed to meet their unique needs
and prepare them for further education, employment, and independent
living.”23 Congress has concluded that “[i]mproving educational results for
children with disabilities is an essential element of our national policy of
ensuring equality of opportunity, full participation, independent living, and
economic self-sufficiency for individuals with disabilities.”24 It can be
distilled from the above purpose statement and congressional finding that
the IDEA seeks to accomplish, inter alia, two particular goals: (1) provide
equal access to free appropriate public education for children with
disabilities; and (2) assist children with disabilities in achieving
self-sufficiency in their lives after public school.25
To accomplish these goals (and others of the IDEA), the IDEA
requires that, in order to receive federal special education funding, states
19. Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142, 89 Stat.
773 (codified as amended at 20 U.S.C. §§ 1400–1482 (2012)).
20. See Robert A. Garda, Jr., Untangling Eligibility Requirements Under the
Individuals with Disabilities Education Act, 69 MO. L. REV. 441, 453 (2004) [hereinafter
Garda, Untangling] (stating that for reasons of “educational quality, instilling community
values, parental input and local accountability . . . local control over education is ethically
necessary”); see also Milliken v. Bradley, 418 U.S. 717, 741–42 (1974) (“No single
tradition in public education is more deeply rooted than local control over the operation of
schools; local autonomy has long been thought essential both to the maintenance of
community concern and support for public schools and to quality of the educational
process.” (citing Wright v. Council of Emporia, 407 U.S. 451, 469 (1972))).
21. Garda, Untangling, supra note 20, at 453–54.
22. Id. at 453–55.
23. 20 U.S.C. § 1400(d)(1)(A) (2012).
24. 20 U.S.C. § 1400(c)(1).
25. See Garda, Untangling, supra note 20, at 454–55.
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and their local school districts identify children with disabilities, provide
them access to public schools, and give them the support and related
services necessary for them to achieve a free appropriate public education
in the least restrictive environment (LRE) that is appropriate under the
circumstances.26 FAPE is provided by the design and implementation of an
individualized education program (IEP) that is specifically created to meet
the student’s unique needs.27 Education in the LRE requires that “[t]o the
maximum extent appropriate, children with disabilities . . . are educated
with children who are not disabled” and segregation into special classes or
separate schooling only occur “when the nature or severity of the
disability . . . is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.”28 In
addition to these educational services and benefits, children with
disabilities and their parents are afforded procedural safeguards and the
chance to be involved in the processes of evaluating eligibility, developing
individualized education programs, and deciding educational placements.29
So the key question is: who is eligible for these benefits and
safeguards? Considering the purposes articulated by Congress, the title of
the original act (Education for All Handicapped Children Act), and the
policy rationales behind its enactment, “it is easy to presume that all
children medically certified as disabled are IDEA eligible.”30 However,
that presumption is inaccurate.
II. ELIGIBILITY ANALYSIS UNDER THE IDEA
The IDEA and federal regulations impose limitations on eligibility
beyond just a disability diagnosis. “[C]hildren with disabilities are eligible
for special educational services and protection [under the IDEA] if they (1)
meet the statute’s age requirements, (2) have one (or more) of the disabling
26. 20 U.S.C. § 1412 (2012).
27. 20 U.S.C. § 1401(9), (14) (2012); see also 34 C.F.R. §§ 300.101, 300.321–.324
(2015).
28. 20 U.S.C. § 1412(a)(5)(A); see also 34 C.F.R. § 300.114 (2015).
29. 20 U.S.C. §§ 1414–1415 (2012); see also Weber, Eligibility Mess, supra note 14, at
87–88 (“The parents may challenge the program or placement by demanding an adversarial
‘due process hearing’ and they or the school district may appeal the result of the hearing to
court, which may hear additional evidence in order to decide the case.”).
30. Garda, Untangling, supra note 20, at 456; see also Education for All Handicapped
Children Act of 1975, Pub. L. No. 94-142, 89 Stat. 773 (codified as amended at 20 U.S.C.
§§ 1400–1482 (2012)). The IDEA references “all children with disabilities” numerous
times throughout the Act, as do the federal regulations. Garda, Untangling, supra note 20,
at 456 n.75 (emphasis added) (listing examples of various sections of the IDEA and federal
regulations).
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conditions listed in the statute as defined by the Department of Education,
and (3) by reason of that condition need ‘special education and related
services.’”31
The second and third elements derive from the IDEA’s definition of a
“child with a disability.”32 It defines an eligible “child with a disability” as
a child “(i) with intellectual disabilities, hearing impairments (including
deafness), speech or language impairments, visual impairments (including
blindness), serious emotional disturbance . . . , orthopedic impairments,
autism, traumatic brain injury, other health impairments, or specific
learning disabilities; and (ii) who, by reason thereof, needs special
education and related services.”33
The federal regulations promulgated under the IDEA by the
Department of Education further define the enumerated disabilities,
providing additional requirements for qualification under each.34
Specifically, for all enumerated disabilities except specific learning
disability, the disability must also “adversely affect [the child’s]
educational performance.”35 Thus, the second element can be divided into

31. Lisa Lukasik, Asperger’s Syndrome and Eligibility Under the IDEA: Eliminating
the Emerging “Failure First” Requirement to Prevent a Good Idea from Going Bad, 19 VA.
J. SOC. POL’Y & L. 252, 271–72 (2011) (internal citations omitted); see also 20 U.S.C.
§ 1412(a)(1)(A) (“A free appropriate public education is available to all children with
disabilities . . . between the ages of three and twenty-one, inclusive.”); 20 U.S.C.
§ 1401(3)(A) (providing the list of qualifying disabilities and requiring that, for eligibility,
the child need special education and related services by reason of the qualifying disability);
34 C.F.R. § 300.8(c)(1)–(13) (2015) (establishing a regulatory definition of each of the
disability terms identified in 20 U.S.C. § 1401(3)(A)(i) and requiring for all but one that the
disability adversely affect the child’s educational performance.).
32. 20 U.S.C. § 1401(3)(A).
33. Id.
34. See 34 C.F.R. § 300.8(c)(1)–(13).
35. Id. Section 1401 of the IDEA specifically provides a list of ten qualifying
disabilities. 20 U.S.C. § 1401(3)(A)(i) (listing “intellectual disabilities, hearing impairments
(including deafness), speech or language impairments, visual impairments (including
blindness), serious emotional disturbance . . . , orthopedic impairments, autism, traumatic
brain injury, other health impairments, or specific learning disabilities”). The federal
regulations define “a child with a disability” as a child evaluated as having one of twelve
enumerated disabilities. 34 C.F.R. § 300.8(a)(1). The list of twelve enumerated disabilities
includes the ten disabilities listed in the IDEA as well as two additional disabilities:
“deaf-blindness” and “multiple disabilities.” Id. As they are defined in the subsequent list
of definitions, these two additional disabilities are concomitant impairments, made up of
two or more of the other enumerated disabilities. 34 C.F.R. § 300.8(c)(2), (7). Although
these definitions do not specifically require an adverse effect on educational performance,
since they are defined by the occurrence of two or more of the other enumerated disabilities,
they include, by reference, the requisite elements of those component disabilities. See 34
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two sub-elements: (1) the child has one (or more) of the enumerated
disabilities, and (2) the disability adversely affects the child’s academic
performance.
Neither the IDEA nor the federal regulations define the terms
“adversely affect” and “educational performance,”36 “leaving it to each
State to give substance to these terms.”37 “Each state thus remains free to
calibrate its own educational standards, provided it does not set them below
the minimum level prescribed by the statute.”38 While this freedom to
dictate educational policy and define terms from the IDEA conforms with
traditional deference to states in these matters, it also may result in fifty
different eligibility standards.39 The IDEA establishes a baseline standard,
however, which should minimize the range of discrepancy between various
state eligibility standards if all are in conformity with at least that minimum
standard.40
Although “virtually every state” acted quickly to accept federal
funding pursuant to the IDEA after its enactment, few states have taken
advantage of the opportunity to define these terms in their regulations.41 In
fact, only nine states expressly provide a definition for either “adversely
affect,” “educational performance,” or both.42 The remaining forty-one
C.F.R. § 300.8(c)(1)–(13). All but one of the enumerated individual disabilities include the
requirement that the disability adversely affect the child’s educational performance. Id.
36. Garda, Untangling, supra note 20, at 460.
37. J.D. ex rel. J.D. v. Pawlet Sch. Dist., 224 F.3d 60, 66 (2d Cir. 2000).
38. Mr. I ex rel. L.I. v. Me. Sch. Admin. Dist. No. 55, 480 F.3d 1, 11 (1st Cir. 2007).
39. Garda, Untangling, supra note 20, at 465–66.
40. The baseline standard, though not specifically articulated, should be inferred from
the purpose statement and congressional findings found in the IDEA. See 20 U.S.C.
§ 1400(c)(1) and (d)(1)(A) (2012). This Comment, however, argues for a more explicit,
clear statement of that baseline standard.
41. Wendy F. Hensel, Sharing the Short Bus: Eligibility and Identity Under the IDEA,
58 HASTINGS L.J. 1147, 1155–62, 1168 (2007).
42. See ALA. ADMIN. CODE r. 290-8-9.00(4) and .03(1)–(13) (updated through Dec. 31,
2013),
http://www.alabamaadministrativecode.state.al.us/docs/ed/290-8-9.pdf
[https://
perma.cc/3N9Z-HYUX] (“Educational performance means academic, social/emotional,
and/or communication skills.”); ALASKA ADMIN. CODE tit. 4, § 52.790(4),
http://www.legis.state.ak.us/basis/folioproxy.asp?url=http://wwwjnu01.legis.state.ak.us/cgibin/folioisa.dll/aac/query=[group+!274+aac+52!2E790!27!3A]/doc/{t19571}/pageitems={b
ody}? [https://perma.cc/G9CM-U2BQ] (last visited Apr. 1, 2016) (“[E]ducational
performance means performance in school, or, in the case of a preschool child with a
disability, performance in an age-appropriate setting[.]”); GA. COMP. R. & REGS.
160-4-7.05(2)(d)(3) (updated through Mar. 21, 2016), http://rules.sos.state.ga.us/GAC/1604-7-.05 [https://perma.cc/GP67-4KNV] (“the disability adversely affects educational
performance (academic, functional and/or developmental)”); 511 IND. ADMIN. CODE 7-32-5
(updated through Mar. 30, 2016), http://www.in.gov/legislative/iac/T05110/A00070.PDF?
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[https://perma.cc/662H-7UUY] (“‘Adversely affects educational performance’ means that a
student’s disability has a consistent and significant negative impact on: (1) the student’s: (A)
academic achievement; or (B) functional performance; or (2) both the student’s academic
achievement and functional performance.”); 707 KY. ADMIN. REGS. 1:002(2) (updated
through Mar. 29, 2016), http://www.lrc.ky.gov/kar/707/001/002.htm [https://perma.cc/
7C46-2TFV] (“‘Adverse effect’ means that the progress of the child is impeded by the
disability to the extent that the educational performance is significantly and consistently
below the level of similar age peers.”); 05-071-101 ME. CODE R. § II(3) (updated through
July 19, 2015), http://www.maine.gov/sos/cec/rules/05/071/071c101.docx [https://perma.cc/
XK4Y-MHED] (“The word ‘adverse’ commonly means ‘harmful, impeding, obstructing, or
detrimental.’ To ‘adversely affect’ means to have a negative impact that is more than a
minor or transient hindrance, evidenced by findings and observations based on data sources
and objective assessments with replicable results. An adverse effect on educational
performance does not include a developmentally appropriate characteristic of age/grade
peers in the general population.”); 05-071-101 ME. CODE R. § II(10), (15) (updated through
July 19, 2015) http://www.maine.gov/sos/cec/rules/05/071/071c101.docx [https://perma.cc/
XK4Y-MHED] (“(10) Educational performance means performance in those academic and
functional areas (as defined in Section II(15) Functional Performance) including, but not
limited to, those areas that are being assessed through the local SAU’s own curriculum.
Educational performance for a child age 3–5 means performance in age appropriate
developmental activities across five domains of development (communication, physical,
cognitive, self-help/adaptive, and social/emotional) in an educational setting . . . (15)
Functional performance means how the child demonstrates his/her skills and behaviors in
cognition, communication, motor, adaptive, social/emotional and sensory areas.”); MONT.
ADMIN. R. 10.16.3008 (updated through Sept. 30, 2015), http://www.mtrules.org/
gateway/ruleno.asp?RN=10%2E16%2E3008 [https://perma.cc/CSX2-LEWA] (“‘Adversely
affect the student’s educational performance’ means that there is evidence that measures of
student performance (e.g., achievement tests, grades, behavioral or developmental
assessments, classroom based assessment, observations, progress monitoring, or
criterion-referenced tests, etc.) indicate a pattern of educational, developmental, or
functional attainment or achievement below the student’s age or grade level based on state
approved K-12 content standards that can wholly or in part be attributed to the disabling
condition.”); 7-1-5 VT. CODE R. § 2362(d), (g) (updated through June 1, 2013),
http://education.vermont.gov/documents/EDU-Rules_2360_Special_Ed.pdf [https://perma.
cc/3DXP-NASA] (“(d) Adverse Effect. (1) To conclude that a disability has an adverse
effect on the student’s educational performance, the EPT shall determine and document that,
as a result of his or her disability, the student is functioning significantly below grade norms
compared to grade peers in one or more of the basic skills defined in Rule 2362(g). (2)
‘Significantly below grade norms’ means the 15th percentile or below, or a 1.0 standard
deviation or more below the mean, or the equivalent, as reflected by performance on at least
three of the six following measures of school performance, generally over a period of time:
(i) Individually administered nationally normed achievement test; (ii) Normed group
administered nationally achievement tests, including nationally normed curriculum-based
measured; (iii) Grades; (iv) Curriculum-based measures which could include benchmark
assessments and continuous progress monitoring outcomes; (v) Criterion-referenced or
group-administered criterion-referenced assessments; (vi) Student work, language samples
or portfolios. . . . (g) Basic skill areas-- (1) Unless otherwise specified in the disability
category in these rules, basic skill areas are: (i) Oral expression; (ii) Listening
comprehension; (iii) Written expression; (iv) Basic reading skills; (v) Reading
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states either utilize the exact language of the federal regulations without
any further elaboration, or do not provide an express definition of either
term but implicitly provide guidance on what to consider when explaining
how to conduct the eligibility analysis.43 In the absence of clear
comprehension; (vi) Mathematics calculation; (vii) Mathematics reasoning; (viii) Motor
Skills[.]”); W. VA. CODE R. § 126-16-3 (updated through Sept. 15, 2014),
https://wvde.state.wv.us/osp/Policy2419September2014.pdf [https://perma.cc/J93P-M8EM]
(incorporating by reference the West Virginia Procedures Manual for the Education of
Students with Exceptionalities, which establishes a “Three-Prong Test of Eligibility” in
Chapter 4, Section 3 and defines “Experiences Adverse Effect on Educational Performance”
as follows: “The term ‘adverse effect on educational performance’ is broad in scope. An
adverse effect is a harmful or unfavorable influence of the disability on the student’s
performance. Educational performance includes both academic areas (reading, math,
communication, etc.) and nonacademic areas (daily life activities, mobility, pre-vocational
and vocational skills, social adaptation, self-help skills, etc.). Consideration of all facets of
the student’s condition that adversely affect educational performance involves determining
any harmful or unfavorable influences that the exceptionality has on the student’s academic
or daily life activities. Adverse effect is not solely measured by scores on individual testing
but may also be determined through consideration of other data such as classroom
performance and retention history.”).
43. See ARIZ. ADMIN. CODE § R7-2-401 through -408 (updated through June 30, 2012),
http://apps.azsos.gov/public_services/Title_07/7-02.pdf
[https://perma.cc/WWT9-7J7P];
ARK. ADMIN. CODE 005.18.2-2.01 (LexisNexis 2015); CAL. CODE REGS. tit. 5, § 3001
(updated through Mar. 18, 2016), https://govt.westlaw.com/calregs/Document/IB0CA6D100
E8D11E2AAFCEC4C67D1E2CB?viewType=FullText&originationContext=documenttoc&
transitionType=CategoryPageItem&contextData=(sc.Default) [https://perma.cc/MKC9-YQ
JV]; CAL. CODE REGS. tit. 5, § 3030 (updated through Mar. 18, 2016), https://
govt.westlaw.com/calregs/Document/I373AB03442904938AF3AC9CC81652730?viewTyp
e=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&context
CODE
REGS.
Data=(sc.Default)
[https://perma.cc/M2NL-HB2T];
COLO.
§ 301-8:2220-R-2.08 (updated through Mar. 1, 2016) http://www.sos.state.co.us/CCR/
GenerateRulePdf.do?ruleVersionId=6624&fileName=1%20CCR%20301-8 [https://perma.
cc/JM8H-3J8A]; CONN. AGENCIES REGS. § 10-76d-6 (updated through Nov. 21, 2015),
https://eregulations.ct.gov/eRegsPortal/Browse/getDocument?guid={D3A6FD36-4597-47B
2-8338-CF7ECDD4765A} [https://perma.cc/RN7W-23CT]; 14 DEL. ADMIN. CODE 922
(updated through Feb. 11, 2016) http://regulations.delaware.gov/AdminCode/title14/900/
922.pdf [https://perma.cc/7SL8-NB5F]; FLA. ADMIN. CODE ANN. r. 6A-6.03011 to .03018,
https://www.flrules.org/gateway/readFile.asp?sid=0&tid=0&cno=6A-6&caid=1039566&typ
e=4&file=6A-6.doc [https://perma.cc/6L8Z-L3RZ] (last visited Apr. 2, 2016); HAW. CODE
R.§ 8-60-39,
http://www.hawaiiboe.net/AdminRules/Pages/AdminRule60.aspx#8-60-39
[https://perma.cc/DC62-A39W] (last visited Apr. 2, 2016); IDAHO ADMIN. CODE
r. 08.02.03.109, http://adminrules.idaho.gov/rules/current/08/0203.pdf [https://perma.cc/5Q
FN-XGAT] (last visited Apr. 2, 2016); ILL. ADM. CODE tit. 23, § 226.75,
http://www.ilga.gov/commission/jcar/admincode/023/023002260A00750R.html
[https://
perma.cc/2SQ4-4Q5P] (last visited Apr. 2, 2016); IOWA ADMIN. CODE r. 281-41.8, .50
(updated through Jan. 20, 2016), https://www.legis.iowa.gov/docs/iac/agency/03-302016.281.pdf [https://perma.cc/H6L7-PHC2]; KAN. ADMIN. REGS. 91-40-1 (Supp. 2015),
http://www.sos.ks.gov/pubs/kar/2015/091_91-Department%20of%20Education,%202015%
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20KAR%20Supp.pdf [https://perma.cc/L9P5-9YG8]; LA. ADMIN. CODE tit. 28, § 905
(2016), http://www.doa.la.gov/osr/lac/28v43/28v43.doc; MD. CODE REGS. 13A.05.01.03,
http://www.dsd.state.md.us/comar/comarhtml/13a/13a.05.01.03.htm [https://perma.cc/FP286BY2] (last visited Apr. 2, 2016); 603 MASS. CODE REGS. 28.02,
http://www.mass.gov/courts/docs/lawlib/600-699cmr/603cmr28.pdf [https://perma.cc/NHQ
4-63DQ] (last visited Apr. 2, 2016); MICH. ADMIN. CODE r. 340.1705 to .1717,
http://w3.lara.state.mi.us/orr/Files/AdminCode/1552_2015-049ED_AdminCode.pdf [https://
perma.cc/ZBH9-5T4A] (last visited Apr. 2, 2016); MINN. R. 3525.1325 to .1348 (updated
through Feb. 10, 2015), https://www.revisor.mn.gov/rules/?id=3525&version=2015-0210T13:58:46-06:00&format=pdf [https://perma.cc/Y2X7-29BW]; 7-34 MISS. CODE R.
(updated through Aug. 16, 2013), http://www.sos.ms.gov/ACCode/00000427c.pdf
[https://perma.cc/HZA3-ULJR]; MO. CODE REGS. ANN. tit. 5, § 20-300.110 (updated
through June 30, 2015), http://s1.sos.mo.gov/cmsimages/adrules/csr/current/5csr/5c20300.pdf [https://perma.cc/CN87-2TB5]; 92 NEB. ADMIN. CODE § 51-003, -006,
http://www.sos.ne.gov/rules-and-regs/regsearch/Rules/Education_Dept_of/Title-92/Chapter51.pdf [https://perma.cc/MES9-CG9X] (last visited Apr. 2, 2016); NEV. ADMIN. CODE
§ 388.001 through .450, http://www.leg.state.nv.us/NAC/NAC-388.html#NAC388Sec001
[https://perma.cc/GN2Z-SY3J] (last visited Apr. 2, 2016); N.H. CODE ADMIN. R. ANN. ED
1102, http://gencourt.state.nh.us/rules/state_agencies/ed1100.html (last visited Apr. 2,
2016); N.J. ADMIN. CODE § 6A:14-3.5 (updated through Mar. 21, 2016),
http://www.lexisnexis.com/hottopics/njcode/; N.M. CODE R. § 6.31.2, http://164.64.110.239/
nmac/parts/title06/06.031.0002.pdf [https://perma.cc/T7XZ-JBNW] (last visited Apr. 2,
2016); N.Y. COMP. CODES R. & REGS. tit. 8, § 200.1 (updated through Feb. 29, 2016),
https://govt.westlaw.com/nycrr/Document/I09ae5707c22211dda1bb852bdc84e3be?viewTyp
e=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&context
Data=(sc.Default) [https://perma.cc/3VRX-9EMA]; 16 N.C. ADMIN. CODE 6h.0101 (2015),
http://reports.oah.state.nc.us/ncac/title%2016%20-%20public%20instruction/chapter%200
6%20-%20elementary%20and%20secondary%20education/subchapter%20h/subchapter%
20h%20rules.pdf [https://perma.cc/PUD3-63W9]; N.D. ADMIN. CODE 67-23-01-01, http://
www.legis.nd.gov/information/acdata/pdf/67-23-01.pdf?20160402114545 [https://perma.cc/
4YML-HTFV] (last visited Apr. 2, 2016); OHIO ADMIN. CODE 3301-51-01, http://
codes.ohio.gov/oac/3301-51-01v1 [https://perma.cc/3L53-MBN6] (last visited Apr. 2,
2016); OKLA. ADMIN. CODE § 210:15-13-2, http://www.oar.state.ok.us/oar/codedoc02.nsf/
frmMain?OpenFrameSet&Frame=Main&Src=_75tnm2shfcdnm8pb4dthj0chedppmcbq8dtm
mak31ctijujrgcln50ob7ckj42tbkdt374obdcli00_ [https://perma.cc/A7WW-5M9H] (last
visited Apr. 6, 2016); OR. ADMIN. R. 581-015-2000 (updated through Mar. 15, 2016),
http://arcweb.sos.state.or.us/pages/rules/oars_500/oar_581/581_015.html; 22 PA. CODE
§ 14.123 (updated through Feb. 6, 2016), http://www.pacode.com/secure/data/022/chapter
14/022_0014.pdf [https://perma.cc/TW6G-QYGV]; 21-2-54:A R.I. CODE R. § 300.1
(updated through Sept. 9, 2013), http://sos.ri.gov/documents/archives/regdocs/released/
pdf/DESE/7377.pdf [https://perma.cc/AN9E-XYAF]; S.C. CODE ANN. REGS. 43-243
(updated through Dec. 25, 2015), http://www.scstatehouse.gov/coderegs/Ch%2043.pdf
[https://perma.cc/76RT-KGJZ]; S.D. ADMIN. R. 24:05:24:01 (2014), http://legis.sd.
gov/docs/Rules/Rules/24/05/2401/2405240100000C.docx [https://perma.cc/PLN2-5YKL];
TENN. COMP. R. & REGS. 0520-01-09 (updated through Mar. 2014),
http://share.tn.gov/sos/rules/0520/0520-01/0520-01-09.20140331.pdf [https://perma.cc/27F
9-L9RE]; 19 TEX. ADMIN. CODE § 89.1040, http://texreg.sos.state.tx.us/public/readt
ac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=19
&pt=2&ch=89&rl=1040 [https://perma.cc/GHY8-6NX7] (last visited Apr. 2, 2016); UTAH
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definitions, decision-makers across the country have been inconsistent in
their interpretations of these terms and in their applications of the eligibility
requirements to students being assessed for potential special education and
related services.44
While a nationally uniform model for determining eligibility would
not be appropriate given the historical deference to states in the area of
educational policy and standards, “a consistent and proper analytical
framework”45 must be established for two reasons. First, a consistent
framework would ensure that drastically different standards and definitions
are not being applied across the country. Some differences are to be
expected because the educational policy goals and standards vary from
state to state. However, those differences should only affect eligibility
insofar as they impact the specific definition of “educational performance.”
Second, a framework should be established in order to prevent against over
and under identification of eligible children with disabilities under the
IDEA. Specifically, children with certain types of disabilitiesones not
directly linked to cognitive impairmentsare being impacted and excluded
disproportionately as a result of overly narrow construction of these
terms.46
The analytical framework for defining these terms should stem from
the plain meaning of the language in the IDEA and federal regulations, and
from the IDEA purpose statements.
It should also derive from
consideration of each particular state’s educational curriculum and goals.
However, in order to properly articulate this analytical framework, it would
be beneficial to briefly review various state definitions of these terms as

ADMIN. CODE r. 277-750 (updated through Mar. 1, 2016), http://www.rules.utah.gov/
publicat/code/r277/r277-750.htm [https://perma.cc/5H3M-UZ3J]; 8 VA. ADMIN. CODE
§ 20-81, http://law.lis.virginia.gov/admincodeexpand/title8/agency20/chapter81/ [https://
perma.cc/6ZM9-5LP6] (last visited Apr. 2, 2016); WASH. ADMIN. CODE § 72-171,
http://app.leg.wa.gov/WAC/default.aspx?cite=72-171&full=true#72-171-010 [https://perma.
cc/5SK7-57XZ] (last visited Apr. 2, 2016); WIS. ADMIN. CODE PI § 11.36 (updated through
Mar. 2016), http://docs.legis.wisconsin.gov/code/admin_code/pi/11.pdf [https://perma.cc/
C5TL-SW9W]; 7 WYO. CODE R. § 4, http://soswy.state.wy.us/Rules/RULES/7767.pdf
[https://perma.cc/3CLN-8SM8] (last visited Apr. 2, 2016).
44. Garda, Untangling, supra note 20, at 460.
45. Garda, Eligible, supra note 6, at 334.
46. See e.g., Lukasik, supra note 31, at 280 (“Because all children with Asperger’s
Syndrome are without cognitive delay by definition, they are disproportionately vulnerable
to any construction of eligibility for special education that would exclude children who
receive passing grades in school.”); Garda, Eligible, supra note 6, at 298–99 (“The narrow
meaning of ‘educational performance’ applied by many authorities is one reason that
emotionally disturbed children are the most under-identified category of disabled
children.”).
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well as the differing constructions of these terms by decision-makers across
the country.
Thus, Section A of this Part provides an explanation of the plain
meaning of the term “educational performance” as used in the federal
regulations, as well as a discussion of its contextual meaning within the
eligibility analysis. It also presents guidance from the Office of Special
Education Programs related to the interpretation of this term. Then, this
Section provides an overview of the range of state regulatory and court
interpretations of this term, divided into two groups: (1) broad construction
and (2) narrow construction. Finally, this Section proposes how the term
should be construed given the plain meaning of the words, purpose of the
IDEA, and placement in the context of the eligibility analysis. Section B of
this Part provides a similar analysis of the phrase “adversely affect.” It also
addresses the range of state regulatory and court interpretations of this
term, and then proposes the term be given an inclusive meaning at the
federal level to be applied consistently throughout the country.
A. Defining “Educational Performance”
Decision-makers are split as to whether “educational performance”
means exclusively academic performance, such as grades and standardized
test scores, or whether it also encompasses nonacademic performance, such
as behavior, emotional development, and interpersonal relationships for
purposes of determining eligibility for special education and related
services under the IDEA.47 It is highly relevant to point out that the
Department of Education, in defining the disabling conditions listed in the
IDEA, selected the word “educational” rather than the narrower term
“academic” to modify “performance” in the federal regulations.48
Education has been defined as “the act or process of imparting or
acquiring general knowledge, developing the powers of reasoning and
judgment, and generally of preparing oneself or others intellectually for
mature life.”49 To educate is to “give intellectual, moral, and social
instruction to (someone, especially a child), typically at a school or

47. Garda, Eligible, supra note 6, at 333–34.
48. 34 C.F.R. § 300.8(c)(1)–(13) (2015).
49. Education, DICTIONARY.COM, http://dictionary.reference.com/browse/education
[http://perma.cc/Z6JG-MZBL] (last visited Apr. 2, 2016).
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university”50 or “to develop mentally, morally, or aesthetically especially
by instruction.”51
The etymological origin of the verb “to educate” is the Latin verbs
“educare,” which means to train or mold, and “educere,” which means to
lead out.52 The noun “education” stems from the Latin noun “educatio,”53
which means “a breeding, rearing, training, [and] bringing up, education.”54
It is particularly interesting to note that in Spanish, the word “educación,”
which has evolved from the same Latin roots as the English words “to
educate” and “education,” has two meanings: one dealing with academic
learning, and the other dealing with manners and social skills.55
Thus, the plain meaning of the word “educational” seems to reference
not only academic learning, but also social, emotional, and interpersonal
development. The theme underlying both the definitions and the
etymological origins is one of equipping an individual with a variety of
skills and preparing him/her for “mature” or independent life. This same
theme is mirrored in the purpose statements in the IDEA.56
“Academic” is a narrower term referencing specific aspects of
education pertaining to school, higher learning, courses, and formal study.57
In fact, the regulations define “core academic subjects” to be “English,
reading or language arts, mathematics, foreign languages, civics and

50. Educate, OXFORD DICTIONARIES, http://www.oxforddictionaries.com/us/definition/
american_english/educate [http://perma.cc/NQ54-PSSY] (last visited Apr. 2, 2016).
51. Educate, MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary/educate
[https://perma.cc/FTZ5-MREK] (last visited Apr. 2, 2016).
52. Randall V. Bass & J.W. Good, Educare and Educere: Is a Balance Possible in the
Educational System?, 68 EDUC. F. 161, 162 (2004), http://files.eric.ed.gov/fulltext/
EJ724880.pdf [http://perma.cc/7T7V-2Q66]; Educate, ONLINE ETYMOLOGY DICTIONARY,
http://www.etymonline.com/index.php?term=educate [https://perma.cc/N78V-3MTP] (last
visited Apr. 2, 2016).
53. Education, ONLINE ETYMOLOGY DICTIONARY, http://www.etymonline.com/index.
php?term=education&allowed_in_frame=0 [https://perma.cc/QG5R-C25J] (last visited Apr.
2, 2016).
54. Definition of Educatio, NUMEN LATIN LEXICON, http://latinlexicon.org/definition.
php?p1=2018764 [http://perma.cc/UMJ8-8VJS] (last visited Apr. 2, 2016).
55. Educación, REAL ACADEMIA ESPAÑOLA DLE, http://dle.rae.es/?id=EO5CDdh
[https://perma.cc/9MDS-8XXK]
(last
visited
Apr.
2,
2016);
Educación,
http://www.wordreference.com/es/en/translation.asp?spen=
WORDREFERENCE.COM,
educacion [http://perma.cc/5G5R-EU6Y] (last visited Apr. 2, 2016).
56. 20 U.S.C. § 1400(d)(1)(A) (2012).
57. Academic,
MERRIAM-WEBSTER,
http://www.merriam-webster.com/dictionary/
academic [http://perma.cc/CUL5-YNUL] (last visited Apr. 2, 2016); Academic, OXFORD
DICTIONARIES, http://www.oxforddictionaries.com/us/definition/american_english/academic
[http://perma.cc/6NU9-8YEQ] (last visited Apr. 2, 2016).

http://scholarship.law.campbell.edu/clr/vol38/iss1/3

14

Thomas: Decoding Eligibility Under the IDEA: Interpretations of “Adversel

2016]

DECODING ELIGIBILITY UNDER THE IDEA

87

government, economics, arts, history, and geography.”58 This excludes the
learning and growing students typically accomplish during their
educational experiences that is referred to as “nonacademic,” such as the
development of soft skills relating to behavior and interpersonal
relationships, as well as emotional development.59
The use of the broader word “educational,” rather than “academic,” is
consistent with the purpose underlying the implementation of the IDEA: to
“prepare [children with disabilities] for further education, employment, and
independent living.”60 This purpose stems from the broader national policy
articulated by Congress of “ensuring equality of opportunity, full
participation, independent living, and economic self-sufficiency for
individuals with disabilities.”61
Furthermore, the regulations require use of a “variety of assessment
tools and strategies to gather relevant functional, developmental, and
academic information about the child” to assist in determining whether the
child is a child with a disability.62 It specifically rejects the use of “any
single measure or assessment as the sole criterion” for making this
determination.63 These aspects of the regulations further support the
broader interpretation of the word “educational,” especially since
“academic information” is one of several types of information that should
be considered in this analysis.
Additionally, the Office of Special Education Programs (OSEP), the
division of the Department of Education charged with assisting states with
the implementation of the IDEA,64 has provided guidance on how the term
“educational performance” should be interpreted. “Although OSEP’s
opinion letters amount to informal guidance and are not legally binding,

58. 34 C.F.R. § 300.10 (2015) (emphasis added).
59. Garda, Eligible, supra note 6, at 334.
60. 20 U.S.C. § 1400(d)(1)(A).
61. 20 U.S.C. § 1400(c)(1).
62. 34 C.F.R. § 300.304(b)(1) (2015).
63. 34 C.F.R. § 300.304(b)(2).
64. 20 U.S.C. § 1402(a) (2012) (“[OSEP is] the principal agency in the Department [of
Education] for administering and carrying out [the IDEA] and other programs and activities
concerning the education of children with disabilities.”); see also OSEP Legislation and
Policy, U.S. DEP’T OF EDUC., http://www2.ed.gov/about/offices/list/osers/osep/policy.html
[http://perma.cc/6WLS-MXJK] (last modified Nov. 8, 2015); OSEP Memos, Dear
Colleague Letters and Policy Letters, U.S. DEP’T OF EDUC., http://www2.ed.
gov/policy/speced/guid/idea/memosdcltrs/index.html [https://perma.cc/F8RT-MGT8] (last
modified Mar. 24, 2016) (“OSEP provides information, guidance and clarification regarding
implementation of the [IDEA] in a number of ways including OSEP Memos and Dear
Colleague Letters, and OSEP Policy Letters.”).
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they represent the position of the United States Department of Education on
the meaning of the legislation it administers.”65
OSEP has stated that an assessment of whether the child’s disability
“adversely effects educational performance” must include consideration of
“[nonacademic] as well as academic areas” and “the assessment is more
than the measurement of the child’s academic performance.”66 The
decision should not be “based only on discrepancies in age or grade
performance in academic subject areas.”67 Rather, OSEP characterizes the
inquiry as an individualized one that should be determined on a
case-by-case basis.68 Specifically in reference to students with high
cognition and disabilities affecting nonacademic performance, such as
organizational skills, homework completion, affective areas, social skills,
classroom behavior, etc., OSEP has stated “the IDEA and its regulations do
provide protections for [such] students.”69
i.

Range of State Regulatory and Court Definitions of “Educational
Performance”

Few states have defined “educational performance” in their
regulations.70 Of the ones that have, the definitions range from simply
stating “educational performance means performance in school”71 to more
expansive and detailed definitions that specifically identify nonacademic

65. Lukasik, supra note 31, at 306.
66. OSEP Letter to Pawlisch, 24 INDIVIDUALS WITH DISABILITIES EDUC. L. REP. 959
(Mar. 6, 1996), http://www.flspedlaw.com/letter_to_pawlish.pdf [https://perma.cc/2CUWQ2Y5]; see also OSEP Letter to Lybarger, 17 INDIVIDUALS WITH DISABILITIES EDUC. L. REP.
54 (Sept. 14, 1990), http://www.flspedlaw.com/lybarger.pdf [https://perma.cc/5W6KD4DR].
67. OSEP Letter to Clarke, 48 INDIVIDUALS WITH DISABILITIES EDUC. L. REP. 77 (Mar.
8,
2007),
https://www2.ed.gov/policy/speced/guid/idea/letters/2007-1/clarke030807
disability1q2007.pdf [https://perma.cc/2LUM-K896].
68. OSEP Letter to Lillie/Felton, 23 INDIVIDUALS WITH DISABILITIES EDUC. L. REP. 714
(Apr. 5, 1995), http://www.flspedlaw.com/lilliefenton.pdf [https://perma.cc/ET88-R3LC].
69. OSEP Letter to Anonymous, 55 INDIVIDUALS WITH DISABILITIES EDUC. L. REP. 172
(Jan. 13, 2010), http://www2.ed.gov/policy/speced/guid/idea/letters/2010-1/redacteda0113
10eval1q2010.pdf [https://perma.cc/22GA-YNJY].
70. Hensel, supra note 41, at 1168.
71. See, e.g., ALASKA ADMIN. CODE tit. 4, § 52.790(4), http://www.legis.state.
ak.us/basis/folioproxy.asp?url=http://wwwjnu01.legis.state.ak.us/cgi-bin/folioisa.dll/aac/que
ry=[group+!274+aac+52!2E790!27!3A]/doc/{t19571}/pageitems={body}? [https://perma.
cc/G9CM-U2BQ] (last visited Apr. 1, 2016) (“[E]ducational performance means
performance in school, or, in the case of a preschool child with a disability, performance in
an age-appropriate setting[.]”).
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areas as well as academic ones.72 For example, West Virginia defines
“educational performance” to include both academic areas and
nonacademic areas, such as “daily life activities, mobility, pre-vocational
and vocational skills, social adaptation, self-help skills, etc.”73 The rule
specifies that the analysis is to include consideration of the effect of the
disability on the student’s “academic or daily life activities.”74 Similarly,
Maine defines “educational performance” to include performance in both
academic and functional areas such as “skills and behaviors in cognition,
communication, motor, adaptive, social/emotional and sensory areas.”75
Maine also specifies for a child ages three to five, “communication,
physical, cognitive, self-help/adaptive, and social/emotional” development
should be considered within the definition of “educational performance.”76
Other states are not as specific with their definitions of “educational
performance” and simply state that it includes academic, functional and/or
developmental performance, which is still broader than simply academic
performance.77 The narrowest interpretation is one in which the state,
72. See e.g., ALA. ADMIN. CODE r. 290-8-9.00(4) and .03(1)–(13) (updated through Dec.
31, 2013), http://www.alabamaadministrativecode.state.al.us/docs/ed/290-8-9.pdf [https://
perma.cc/3N9Z-HYUX ]; 05-071-101 ME. CODE R. § II(10), (15) (updated through July 19,
2015) http://www.maine.gov/sos/cec/rules/05/071/071c101.docx [https://perma.cc/XK4YMHED]; MONT. ADMIN. R. 10.16.3008 (updated through Sept. 30, 2015), http://
www.mtrules.org/gateway/ruleno.asp?RN=10%2E16%2E3008
[https://perma.cc/CSX2LEWA]; 7-1-5 VT. CODE R. § 2362(g) (updated through June 1, 2013),
http://education.vermont.gov/documents/EDU-Rules_2360_Special_Ed.pdf [https://perma.
cc/3DXP-NASA]; W. VA. CODE R. § 126-16-3 (updated through Sept. 15, 2014),
https://wvde.state.wv.us/osp/Policy2419September2014.pdf [https://perma.cc/J93P-M8EM]
(incorporating by reference the West Virginia Procedures Manual for the Education of
Students with Exceptionalities, which establishes a “Three-Prong Test of Eligibility” in
Chapter 4, Section 3).
73. W. VA. CODE R. § 126-16-3 (updated through Sept. 15, 2014), https://wvde.state.
wv.us/osp/Policy2419September2014.pdf [https://perma.cc/J93P-M8EM] (incorporating by
reference the West Virginia Procedures Manual for the Education of Students with
Exceptionalities, which establishes a “Three-Prong Test of Eligibility” in Chapter 4, Section
3).
74. Id.
75. 05-071-101 ME. CODE R. § II(10), (15) (updated through July 19, 2015) http://
www.maine.gov/sos/cec/rules/05/071/071c101.docx [https://perma.cc/XK4Y-MHED].
76. Id.
77. See, e.g., GA. COMP. R. & REGS. 160-4-7.05(2)(d)(3) (updated through Mar. 21,
2016), http://rules.sos.state.ga.us/GAC/160-4-7-.05 [https://perma.cc/GP67-4KNV] (“the
disability adversely affects educational performance (academic, functional and/or
developmental)”); MONT. ADMIN. R. 10.16.3008 (updated through Sept. 30, 2015),
http://www.mtrules.org/gateway/ruleno.asp?RN=10%2E16%2E3008 [https://perma.cc/CS
X2-LEWA] (requiring a “pattern of educational, developmental, or functional attainment or
achievement below the student’s age or grade level”).
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Vermont, defines “educational performance” as a set list of basic skills.78
Oral expression, listening comprehension, written expression, basic reading
skills, reading comprehension, mathematics calculation, mathematics
reasoning, and motor skills constitute the basic skills to be considered in
this analysis.79 The list does not explicitly include many of the
nonacademic skills identified by other states, such as social and emotional
development, interpersonal skills, or organizational skills.80
None of the state regulatory definitions of “educational performance”
force such a narrow or restrictive interpretation of the term that it falls
below the minimum level prescribed by the IDEA for eligibility.81 The
broader meaning of the term “educational,” as discussed in the previous
section, is found within each of these state regulations to some degree, in
that they either allow or require consideration of factors beyond just
academic performance.82
However, over the years, both with and without guidance from state
regulations further defining “educational performance,” courts have also
sought to define the term and clarify the eligibility requirements for the
IDEA. Two distinct lines of cases have emerged: one construing the term
narrowly, restricting eligibility; and the other construing the term broadly,
providing a more inclusive approach.83
a.

Narrow Construction of “Educational Performance”

Several courts construe the term “educational performance” narrowly,
considering only measures based on academic performance and excluding
consideration of whether the disability affects areas of nonacademic
performance, such as behavior and socialization. The Second Circuit and
district courts sitting within it have decided numerous cases consistently
with this view.84 In such cases, for example, when a child scores on
average with or higher than his classmates and generally completes
assignments, he is found to be ineligible for special education and related
services under the IDEA despite other difficulties with performance,
interpersonal relationships, or behavior in school.85
78. 7-1-5 VT. CODE R. § 2362(d), (g) (updated through June 1, 2013), http://
education.vermont.gov/documents/EDU-Rules_2360_Special_Ed.pdf [https://perma.cc/3D
XP-NASA].
79. Id.
80. Id.
81. See supra notes 42–43 and accompanying text.
82. See supra notes 42–43 and accompanying text.
83. See infra notes 84–129 and accompanying text.
84. See infra notes 93–102 and accompanying text.
85. See, e.g., J.D. ex rel. J.D. v. Pawlet Sch. Dist., 224 F.3d 60, 66 (2d Cir. 2000).
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While none of the state regulatory definitions of this term (in the
situations where states have provided a regulatory definition) appear to be
too narrow, the courts in the Second Circuit arguably construe this term so
narrowly as to violate the spirit and purpose of the IDEA. “Employing a
narrow academic-centered definition of ‘educational performance’ results
in schools not ‘serving students who have deficits in their interpersonal,
social, and employment skills that adversely affect their in-school activities
and relationships but may not affect their acquisition of academic skills.’”86
The first in this line of cases is a case from Vermont decided by the
United States Court of Appeals for the Second Circuit, J.D. ex rel. J.D. v.
Pawlet School District.87
As discussed supra, Vermont defines
“educational performance” as a set list of basic skills, including oral
expression, listening comprehension, written expression, basic reading
skills, reading comprehension, mathematics calculation, mathematics
reasoning, and motor skills.88 The Second Circuit focused solely on these
eight basic skills, which it considered to be synonymous with academic
performance.89 The Second Circuit distinguished cases that applied a
broader construction to include nonacademic areas as well.90 Restricted by
a Vermont regulation defining educational performance, the court
concluded that this child, an academically-gifted child with an
emotional-behavioral disability, failed to demonstrate an adverse effect on
educational performance because he failed to demonstrate an adverse effect
on any of these eight specific skills.91 His disability manifested itself in the
86. Garda, Eligible, supra note 6, at 298 (quoting Theresa Glennon, Disabling
Ambiguities: Confronting Barriers to the Education of Student with Emotional Disabilities,
60 TENN. L. REV. 295, 334 (2012)).
87. J.D., 224 F.3d 60.
88. 7-1-5 VT. CODE R. § 2362(g) (updated through June 1, 2013),
http://education.vermont.gov/documents/EDU-Rules_2360_Special_Ed.pdf [https://perma.
cc/3DXP-NASA].
89. J.D., 224 F.3d at 67–68.
90. Id. at 68 (distinguishing Barnard Sch. Dist. v. R.M. ex rel. J.M., 1983-84 EHLR
DEC. 555:263 (D. Vt. 1983) and In re Kristopher H., 1985-86 EHLR DEC. 507:183 (Wash.
SEA 1985)).
91. J.D., 224 F.3d at 68 (“[H]ere, we must apply Vermont’s regulatory definition,
which directs us to eight basic skills. Because J.D. has not established an adverse effect on
any of these skills, we affirm the district court’s holding that he is not eligible for special
education under the IDEA.”). Note, however, in addition to applying this narrow
construction of the term “educational performance” as required by the Vermont regulation,
the court was also restricted by Vermont’s highly technical, narrow definition of “adverse
effect.” See 7-1-5 VT. CODE R. § 2362(d) (updated through June 1, 2013), http://education.
vermont.gov/documents/EDU-Rules_2360_Special_Ed.pdf [https://perma.cc/3DXP-NASA]
(stating that adverse effect requires “functioning significantly below grade norms compared
to grade peers in one or more of the basic skills” and “‘significantly below grade norms’
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form of frustration, boredom, alienation, apathy, and hopelessness and led
to passive resistance and aggressive behavior in school, but his IQ test
placed him in the top 2% in his age group and his scores on standardized
tests were above grade level.92
Subsequently, the Second Circuit decided two cases of note out of
New York, where there is no state definition of “educational
performance.”93 Without guidance from the state, like in New York, the
courts are left to give meaning to these words beyond what is provided in
the IDEA and federal regulations. In Mr. N.C. v. Bedford Central School
District,94 the court viewed the term “educational performance” as
synonymous with academic performance.95 The court relied on the fact
that the child did not fail any of his classes and that his “grade-point
average [] declined only nine points” to conclude that his educational
performance was not adversely effected by his emotional disturbance.96
Similarly, in C.B. ex rel. Z.G. v. Department of Education,97 the Second
Circuit concluded that the child, who was considered “other health
impaired” due to comorbid bipolar disorder and attention deficit
hyperactivity disorder, did not meet the criteria for a child with a disability
under the IDEA because her grades and test results demonstrated that she
continuously performed well in school.98 It is significant to point out that
the Second Circuit failed to discuss any of the nonacademic areas
considered by other courts in the eligibility determination analysis.
The United States Court of Appeals for the Ninth Circuit utilized this
same approach, considering educational performance to be measured solely
by academic performance, in deciding a case out of California.99 In R.B. ex
means the 15th percentile or below, or a 1.0 standard deviation or more below the mean, or
the equivalent”).
92. J.D., 224 F.3d at 62–63.
93. N.Y. COMP. CODES R. & REGS. tit. 8, § 200.1 (updated through Feb. 29, 2016),
https://govt.westlaw.com/nycrr/Document/I09ae5707c22211dda1bb852bdc84e3be?viewTyp
e=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&context
Data=(sc.Default) [https://perma.cc/3VRX-9EMA] (not providing a definition of the term
“educational performance” in the list of definitions); see also A.J. ex rel. C.L.J. v. Bd. of
Educ., 679 F. Supp. 2d 299, 307 (E.D.N.Y. 2010) (stating that “the New York regulations
do not define ‘educational performance’”); Maus v. Wappingers Cent. Sch. Dist., 688 F.
Supp. 2d 282, 294 n.6 (S.D.N.Y. 2010).
94. Mr. N.C. v. Bedford Cent. Sch. Dist., 300 F. App’x 11 (2d Cir. 2008).
95. See id. at 13.
96. Id. (emphasis added).
97. C.B. ex rel. Z.G. v. Dep’t of Educ., 322 F. App’x 20 (2d Cir. 2009).
98. Id. at 21–22.
99. R.B. ex rel. F.B. v. Napa Valley Unified Sch. Dist., 496 F.3d 932, 946 (9th Cir.
2007).
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rel. F.B. v. Napa Valley Unified School District, the court stated,
“California primarily gauges educational performance through academic
measures.”100 Here, the court considered whether the child was eligible for
IDEA benefits when “she could not build or maintain interpersonal
relationships, behaved inappropriately under normal circumstances, and
was pervasively depressed.”101 However, the court concluded that her
inappropriate behavior did not amount to a severe emotional disturbance as
defined by the IDEA because it did not adversely affect her educational
performance when both her grades and scores on achievement tests were
consistently at or above her grade level.102
b.

Broad Construction of “Educational Performance”

Courts that implement a broad construction of the term “educational
performance,” on the other hand, tend to consider factors beyond just
grades and academic performance in considering whether a child qualifies
as a child with a disability under the IDEA. In interpreting Maine’s
definition of “educational performance,” the United States Court of
Appeals for the First Circuit explained that while “IDEA services need not
address ‘problems truly distinct from learning problems[,]’ . . . it does not
follow . . . that a child without academic needs is per se ineligible for IDEA
benefits, especially when the state has conditioned eligibility on a standard
that explicitly takes non-academic areas into account.”103 The court
concluded that “educational performance in Maine is more than just
academics.”104 The court based this conclusion on the reasoning that “the
IDEA exists, in part, to ensure children with disabilities receive an
education preparing them for employment.”105 In one particular case, the
court held that despite the child’s “above-average academic performance,
‘many of [her] social and communication deficits . . . [we]re precisely in
the content areas and skills that Maine mandates educationally’ . . . [and
thus] her disability had exerted an adverse effect on her educational
performance.”106

100. Id. at 946. “Rather than promulgate additional regulations, California relies on
case-by-case administrative adjudication of IDEA eligibility.” Id. at 944.
101. Id. at 944.
102. Id. at 946.
103. Mr. I. ex rel. L.I. v. Me. Sch. Admin. Dist. No. 55, 480 F.3d 1, 12 (1st Cir. 2007)
(quoting Gonzalez v. P.R. Dep’t of Educ., 254 F.3d 350, 352 (1st Cir. 2001)).
104. Id.
105. Id. at 18 (citing 20 U.S.C. § 1400(d)(1)(A)(2012)).
106. Id. at 17 (quoting Mr. I v. Me. Sch. Admin. Dist. No. 55, 416 F. Supp. 2d 147, 163
(D. Me. 2006)).
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A district court in Massachusetts, which sits within the First Circuit,
applied a similar interpretation of educational performance to an eligibility
determination for a child with Crohn’s disease and depression.107 The court
pointed out that “disability under the IDEA is not limited to students with
learning disabilities, but also includes health impairments which limit a
student’s ability to attend regular classes.”108 The court concluded that the
child fell within the definition of a child with a disability under the IDEA
because the health impairment limited his ability to progress effectively in
the general education program and the depression caused him to develop
physical symptoms or fears associated with personal or school problems.109
District courts sitting in the Seventh and Ninth Circuits also utilized
this broader construction of the term “educational performance” based on
their states’ local definitions or guidance.110 In Idaho, the requirement of
an adverse effect on educational performance is broad in scope and
includes both academic areas and nonacademic areas, such as daily life
activities, mobility, pre-vocational and vocational skills, social adaptation,
and self-help skills.111 The district court interpreting that requirement
concluded that the school district improperly overemphasized the student’s
grades in deciding whether the student suffered an adverse effect from his
disability, autism.112 Referencing the First Circuit’s decision in Mr. I. ex
rel. L.I. v. Maine School Administrative District Number 55,113 the court
agreed with the hearing officer’s findings that to “focus solely on grade
performance was short-sighted” and that it “could create situations . . . such
as this one where the student has a known disability that is having a
substantial effect on his entire life, in addition to academic performance,
but which is being ignored by a strict focus on academic benchmarks.”114
107. City of Bos. v. Bureau of Special Educ. Appeals, No. 06-11703-RWZ, 2008 U.S.
Dist. LEXIS 39992, at *2 (D. Mass. Apr. 30, 2008).
108. Id. at *17.
109. Id. at *18. Massachusetts defines an eligible student as “one who has a disability as
defined by the statute and ‘is unable to progress effectively in the general education program
without the provision of specially designed instruction, or is unable to access the general
curriculum without the provision of one or more related services.’” Id. at *17 (quoting 603
MASS. CODE REGS. 28.05(2)(a)(1), http://www.mass.gov/courts/docs/lawlib/600-699cmr/
603cmr28.pdf [https://perma.cc/NHQ4-63DQ] (last visited Apr. 2, 2016)).
110. See Meridian Joint Sch. Dist. No. 2 v. D.A. ex rel. M.A., No. 1:11-cv-00320-CWD,
2013 U.S. Dist. LEXIS 40794 (D. Idaho Mar. 20, 2013); Mary P. v. Ill. State Bd. of Educ.,
919 F. Supp. 1173 (N.D. Ill. 1996).
111. Meridian, 2013 U.S. Dist. LEXIS 40794, at *31 (referencing the Idaho Special
Education Manual).
112. Id. at *37.
113. Mr. I. ex rel. L.I. v. Me. Sch. Admin. Dist. No. 55, 480 F.3d 1 (1st Cir. 2007).
114. Meridian, 2013 U.S. Dist. LEXIS 40794, at *34.
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Also, in Mary P. v. Illinois State Board of Education, an Illinois
district court deferred to OSEP’s interpretation and adopted its position
with regard to the eligibility criteria for a child with a speech
impairment.115 Although the child experienced general academic success
and was popular among his classmates, he suffered from a speech
impairment due to nodules on his vocal cords that rendered him wholly
unintelligible at times and resulted in his unwillingness to speak.116 The
hearing officer relied on Board of Education v. Rowley117 to conclude that
since the child was academically equal to or superior to most of his
classmates and advancing from grade to grade in the regular education
classroom, he was not eligible for special education and related services
under the IDEA.118 The district court pointed out this misapplication of the
legal standard for eligibility.119 The court referenced OSEP’s interpretation
of the eligibility criteria for speech impairment and held that “[e]ducational
performance means more than a child’s ability to meet academic criteria
[and that it] also include[s] reference to the child’s development of
communication skills, social skills, and personality.”120 The court
concluded that this child was eligible for special education and related
services under the IDEA when he suffered from “a speech impairment so
severe as to inhibit his ability or desire to communicate with his teachers
and peers” despite having academic success in the regular education
classroom.121
In Q.W. ex rel. M.W. v. Board of Education,122 however, the Sixth
Circuit reined in an overly broad interpretation of “educational
performance.” When pushed to consider, as part of the eligibility
115. Mary P., 919 F. Supp. at 1179.
116. Id. at 1175–76.
117. Bd. of Educ. v. Rowley, 458 U.S. 176 (1982) (interpreting the “educational benefit”
standard and holding that the IDEA requirement of the provision of FAPE is satisfied when
the state provides personalized instruction with sufficient support services to permit the
child to benefit educationally from that instruction and that it does not require that the state
maximize the potential of each handicapped child commensurate with the opportunity
provided to non-handicapped children). In Rowley, the United States Supreme Court
concluded that since the deaf child performed above average in her class, was advancing
easily from one grade to the next, and was receiving personalized instruction and related
services calculated to meet her educational needs, the IDEA did not also require the
provision of a sign-language interpreter. Id. at 209–10.
118. Mary P., 919 F. Supp. at 1176.
119. Id.
120. Id. at 1180.
121. Id.
122. Q.W. ex rel. M.W. v. Bd. of Educ., No. 15-5160, 2015 U.S. App. LEXIS 20108
(6th Cir. Nov. 17, 2015).
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determination, the child’s performance outside the school setting, the
district court declined to extend the analysis.123 The district court
considered the contrasting approaches to defining “educational
performance” adopted by the First and Second Circuits.124 The court
acknowledged that “[w]hile ‘educational performance’ may be understood
to extend beyond the four corners of a report card to include a student’s
classroom experience, it does not include the child’s behavior at home.”125
Further, the court noted that “[s]ocial and behavioral deficits [should] be
considered only insofar as they interfere with a student’s education.”126
The United States Court of Appeals for the Sixth Circuit affirmed the
lower court’s ruling stating that while it “may encompass more than
academic achievement,”127 the “plain meaning of educational performance
suggests school-based evaluation . . . to the exclusion of social or
behavioral deficits [] not shown to interfere with [] school-based
performance.”128 This view is consistent with the purpose and spirit of the
IDEA and was a necessary restriction on the analysis considering the IDEA
is a public education-based benefit.129
ii. Conclusion for “Educational Performance”
The “plain language and the legislative history of the IDEA establish
that this legislation welcomes all children whose disabilities impact a range
of school performance—academic or otherwise.”130 A narrow focus on
academic performance, to the exclusion of all other aspects of a child’s
social, emotional, and functional development during the school experience
would be inconsistent with the broad, inclusive legislative intent of
Congress.131 Employing such a narrow, academic-centered definition of
this term denies access to children whose disability affects areas of

123. Q.W. ex rel. M.W. v. Bd. of Educ., No. 5:14-126-DCR, 2015 U.S. Dist. LEXIS
5160, at *16 (E.D. Ky. Jan. 14, 2015).
124. Id. at *9 (discussing Mr. I. ex rel. L.I. v. Me. Sch. Admin. Dist. No. 55, 480 F.3d 1
(1st Cir. 2007) and A.J. ex rel. C.L.J. v. Bd. of Educ., 679 F. Supp. 2d 299 (E.D.N.Y.
2010)).
125. Id. at *16.
126. Id.
127. Q.W. ex rel. M.W. v. Bd. of Educ., No. 15-5160, 2015 U.S. App. LEXIS 20108, at
*5 (6th Cir. Nov. 17, 2015) (discussing 20 U.S.C. § 1414(b)(2) (2012), which requires the
use of “a variety of assessment tools and strategies” and contemplates a holistic evaluation).
128. Id. at *6 (expressing concern that without such limitation, the analysis could require
consideration of factors that extend far beyond the school setting).
129. See 20 U.S.C. §§ 1400 (d)(1)(A), 1412 (2012).
130. Lukasik, supra note 31, at 291.
131. Hensel, supra note 41, at 1170.
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performance other than academic performance, like behavior, interpersonal
skills, social skills, and employment skills.
While a nationally uniform definition of “educational performance”
would not be appropriate given the historical deference to states in the area
of educational policy and standards, the IDEA and the federal regulations,
through their plain language, legislative history, and purpose statements,
establish a baseline of what should at least be considered for a
determination of whether a child qualifies as a child with a disability under
the IDEA. Arguably, this baseline, bolstered by the use of the word
“educational” rather than “academic,” includes considerations beyond just
academic performance. If the goal of the IDEA is to prepare children with
disabilities “for further education, employment, and independent living,”132
then the skills required for those accomplishments must be both considered
in the eligibility determination and supported through special education and
related services for qualifying children with disabilities. Grades and
academic performance alone do not prepare children, disabled or not, for
accomplishing those goals. Accordingly, a broad construction of the term
“educational performance,” as adopted by the First Circuit, is more
consistent with the spirit and purpose of the IDEA.
Since the definition of the term “educational” implicates educational
policy, which has historically been relegated to the states, the states should
define “educational performance” in their regulations within the
appropriate range as indicated by the plain language, legislative intent, and
purpose statements of the IDEA and federal regulations. The state
regulatory definitions, as long as they are within the appropriate range and
include considerations beyond just academic performance, along with an
inclusive federal definition of “adversely affect” will provide the proper
analytical framework for the courts to rely upon in making the difficult
decisions concerning eligibility requirements.
B. Defining “Adversely Affect”
While a range of definitions may be appropriate for the term
“educational performance” due to diverse state-specific policies on
education, varying definitions of “adversely affect” are not equally
justified. The federal regulations use the unmodified term “adversely
affect.”133 Neither the IDEA nor the federal regulations define the term.
Decision-makers are unclear regarding how adverse the effect must be to
satisfy this requirement. It is critical that clarity in this area be achieved.

132. 20 U.S.C. § 1400(d)(1)(A) (2012).
133. 34 C.F.R. § 300.8(c)(1)–(13) (2015).
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Adverse means “[a]gainst; opposed (to)[;] . . . [h]aving an opposing or
contrary interest, concern, or position[;] . . . [c]ontrary (to) or in opposition
(to)[;] . . . [h]ostile.”134 Thus, in this context, an adverse effect is one that is
against, contrary to, or hostile to educational performance. The language
of the federal regulations does not contain a modifier requiring any degree
of adversity before the adjective “adverse.”135 Nor does any aspect of the
definition of the word “adverse” indicate a certain degree of opposition or
hostility.
With respect to the degree of impact, two interpretations are possible.
On the one hand, any contrary or opposite effect, no matter how slight, on
educational performance could be considered sufficient to satisfy this
requirement, given that the word “adverse” simply means contrary to or in
opposition to. On the other hand, when focusing on the use of the word
“hostile” in the definition, “adverse” could also be interpreted as requiring
a higher degree of impact, almost to the extent of causing harm.136
When viewed in the context of the federal regulations and the
eligibility test as a whole, the “adversely affect” language introduces a
causational element to the eligibility analysis. In other words, it “limits
eligibility by requiring that the disability, and not other factors, affects the
child’s educational performance.”137 Thus, when factors other than the
disability, such as drug use, for example, are linked to an effect on
educational performance, eligibility will be denied.138 The true challenge is
distinguishing between whether the other conduct or issue, like drug use or
134. Adverse, BLACK’S LAW DICTIONARY (10th ed. 2014).
135. 34 C.F.R. § 300.8(c)(1)–(13).
136. See Hostile, BLACK’S LAW DICTIONARY (10th ed. 2014) (defining hostile as
“[adverse;] . . . [s]howing ill will or a desire to harm[;] . . . [a]ntagonistic; unfriendly” and
“unfriendly; antagonistic[;] . . . [o]f or belonging to a military enemy[;] . . . [o]pposed”);
DICTIONARIES,
http://www.oxforddictionaries.com/us/definition/
Hostile,
OXFORD
american_english/hostile [http://perma.cc/MG9X-L734] (last visited Apr. 2, 2016) (defining
hostile as “unfriendly; antagonistic[;] . . . [o]f or belonging to a military
enemy[;]...[o]pposed”).
137. Garda, Eligible, supra note 6, at 305.
138. Id. at 305 & n.59; see also Mr. N.C. v. Bedford Cent. Sch. Dist., 300 F. App’x 11,
13 (2d Cir. 2008) (failing to find an adverse effect on educational performance caused by
the disability when one therapist suggested that drug use was the root of the student’s
problems in school). In Mr. N.C. v. Bedford Central School District, the district court
pointed out that the therapist’s conclusion was more consistent with social maladjustment,
which is excluded from the definition of emotional disturbance, than with emotional
disturbance itself. Mr. N.C. v. Bedford Cent. Sch. Dist., 473 F. Supp. 2d 532, 545
(S.D.N.Y. 2007). The Second Circuit stated that it could not conclude that the student’s
nine point decline in grade-point average from ninth to tenth grade was attributable to an
emotional disturbance as opposed to the student’s acknowledged drug use. Mr. N.C., 300 F.
App’x at 13.
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truancy, is a coping mechanism and effect of the disability, or whether it is
wholly unrelated. If it is associated with the disability, then arguably, it
should not be a barrier to eligibility. Rather, it indicates a greater adverse
effect on educational performance and a greater need for special education
and related services if it impacts the child’s school experience.
OSEP provides additional guidance regarding the interpretation of
“adversely affect” as it relates to the eligibility analysis. Specifically, in
one letter, OSEP stated that it “must be determined on a case-by-case basis,
depending on the unique needs of the particular child and not based only on
discrepancies in age or grade performance in academic subject areas.”139
OSEP further stated that a child may qualify as a child with a disability in
need of special education and related service “even though the child has not
failed or been retained in a course or grade, and is advancing from grade to
grade.”140 Also, in response to a challenge against the Kentucky
Department of Education’s (KDE) state regulatory definition of “adversely
affect,” OSEP stated that while it has no authority to preclude KDE from
adopting such a definition, KDE cannot implement ‘adverse effect’ in a
manner that excludes otherwise eligible children.”141 The OSEP guidance,
in effect, establishes the outer boundaries of the “adversely affect”
requirement by saying what is not required and what is not permitted. The
student need not fail first in order to satisfy the “adversely affect
educational performance” requirement, and states cannot adopt regulatory
definitions or interpretations that are so drastic that they exclude otherwise
eligible children.
i.

Range of State Regulatory and Court Definitions of “Adversely
Affect”

While few states have defined the term “adversely affect” in their
administrative codes, most of the ones that have defined it have modified
the term so as to require a certain degree of impact.142 For example, in
Maine, to adversely affect “means to have a negative impact that is more
than a minor or transient hindrance.”143 Similarly, Indiana requires a
139. OSEP Letter to Clarke, 48 INDIVIDUALS WITH DISABILITIES EDUC. L. REP. 77 (Mar.
8, 2007), https://www2.ed.gov/policy/speced/guid/idea/letters/2007-1/clarke030807disabili
ty1q2007.pdf [https://perma.cc/2LUM-K896].
140. Id.
141. OSEP Letter to Anonymous (Jan. 7, 2002), http://www2.ed.gov/policy/speced/guid/
idea/letters/2002-1/redact010702eligibility.pdf [https://perma.cc/3BPQ-MMM2] (emphasis
added).
142. See supra notes 42–43.
143. 05-071-101 ME. CODE R. § II(3) (updated through July 19, 2015), http://www.
maine.gov/sos/cec/rules/05/071/071c101.docx [https://perma.cc/XK4Y-MHED].
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“consistent and significant negative impact.”144 One state, Vermont, has
even gone so far as to technically quantify the magnitude of the adverse
effect by requiring that performance on one or more of the basic skills145
falls in the “15th percentile or below, or a 1.0 standard deviation or more
below the mean.”146
Other states have either declined to establish a regulatory definition of
the term beyond the language in the federal regulations or declined to
modify the term so as to require a degree of impact.147 In West Virginia,
for example, an “adverse effect is a harmful or unfavorable influence of the
disability on the student’s performance” and “any harmful or unfavorable
influences that the exceptionality has on the student’s academic or daily life
activities” are considered.148
Over the years, both with and without guidance from state regulations
further defining “adversely affect,” our courts have also sought to define
the term and clarify the eligibility requirements for the IDEA. Here, also,
two distinct lines of cases have emerged: one construing the term narrowly,
restricting eligibility; and the other construing the term broadly, providing a
more inclusive approach.149
a.

Narrow Construction of “Adversely Affect”

Courts have come up with a range of interpretations for the term
“adversely affect.” Many decision-makers have “endorsed a restrictive
understanding of disability and required strong evidence of near complete
144. 511 IND. ADMIN. CODE 7-32-5 (updated through Mar. 30, 2016),
http://www.in.gov/legislative/iac/T05110/A00070.PDF?
[https://perma.cc/662H-7UUY]
(emphasis added); see also 707 KY. ADMIN. REGS. 1:002(2) (updated through Mar. 29,
2016),
http://www.lrc.ky.gov/kar/707/001/002.htm
[https://perma.cc/7C46-2TFV]
(“‘Adverse effect’ means that the progress of the child is impeded by the disability to the
extent that the educational performance is significantly and consistently below the level of
similar age peers.”).
145. See supra notes 78–80 and accompanying text.
146. 7-1-5 VT. CODE R. § 2362(d)(2) (updated through June 1, 2013),
http://education.vermont.gov/documents/EDU-Rules_2360_Special_Ed.pdf
[https://perma.cc/3DXP-NASA].
147. See supra notes 42–43.
148. OFFICE OF SPECIAL PROGRAMS, W. VA. DEP’T OF EDUC., W. VA. PROCEDURES
MANUAL FOR THE EDUCATION OF STUDENTS WITH EXCEPTIONALITIES 21 (2014),
https://wvde.state.wv.us/osp/Policy2419September2014.pdf [https://perma.cc/J93P-M8EM]
(emphasis added); see also W. VA. CODE R. § 126-16-3 (updated through Sept. 15, 2014),
https://wvde.state.wv.us/osp/Policy2419September2014.pdf [https://perma.cc/J93P-M8EM]
(incorporating by reference the West Virginia Procedures Manual for the Education of
Students with Exceptionalities).
149. See infra notes 150–175 and accompanying text.
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academic failure before awarding eligibility under the statute.”150 For
example, in Doe ex rel. Doe v. Board of Education,151 the child was
depressed and violent to such an extent that at times it was necessary to
hospitalize him.152 He suffered from rage and significant anxiety, and he
had difficulties in dealing with his emotions so he employed “considerable
psychological energy to remain distant from any affective interaction.”153
This resulted in “a flood of emotional anguish and behavioral loss of
control for the [child].”154 Furthermore, teachers noted behavioral issues
including that at times he was “provocative, argumentative, distracted,
uncooperative, and made self-deprecating comments.”155 However, despite
this emotional turmoil and the behavioral difficulties experienced by the
student at school, the court concluded the student was not a child with a
disability as defined by the federal regulations because his “education was
not significantly impeded or adversely affected by his behavior
problems.”156
Similarly, in Gregory M. ex rel. Ernest M. v. State Board of
Education,157 the district court concluded that, given the child’s “[C-level]
grades and his functioning in the mainstream classroom without significant
disruption, there was sufficient evidence . . . that [the child’s] education
was not significantly impeded or adversely affected by his behavioral
difficulties.”158
These restrictive standards requiring significant
interference or a significant impediment seem to call for a judicially
imposed academic “fail first” requirement.159

150. Hensel, supra note 41, at 1170.
151. Doe ex rel. Doe v. Bd. of Educ., 753 F. Supp. 65 (D. Conn. 1990).
152. Id. at 69–70.
153. Id. at 69.
154. Id.
155. Id. at 70.
156. Id. (emphasis added) (holding that the student’s education was not significantly
impeded or adversely affected by his behavior problems and that he was therefore not
entitled to special education).
157. Gregory M. ex rel. Ernest M. v. State Bd. of Educ., 891 F. Supp. 695 (D. Conn.
1995).
158. Id. at 702 (emphasis added).
159. For further discussion of the meaning and implications of a “fail first” requirement,
see Lukasik, supra note 31, at 308–17. See also Mr. N.C. v. Bedford Cent. Sch. Dist., 300
F. App’x 11, 13 (2d Cir. 2008) (concluding only a nine point drop in grade-point average
was not an adverse enough effect on the student’s educational performance for him to
qualify as a student with a disability under the IDEA).
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A district court in Hawaii, in Ashli C. ex rel. Sidney C. v. Hawaii,160
referenced the dictionary definition of the word “adverse” and determined
that, in this context, it means “causing harm.”161 It proceeded to conclude
that “[w]here a student such as [this one] is able to learn and function at an
average level in the regular classroom and experiences only a slight impact
on his educational performance, it cannot be said that the student is
harmed.”162 A “minimal impact” is not sufficient in Hawaii to satisfy the
requirement in the federal regulations that the disability “adversely affect
[the child’s] educational performance.”163
b.

Broad Construction of “Adversely Affect”

Other courts have “adopted a more flexible approach, finding the
standard satisfied when an impairment makes performance more difficult
for the child in any material aspect,”164 when “it inhibits performance,” or
“merely because the child’s performance could be improved.”165
Specifically, in Mr. I ex rel. L.I. v. Maine School Administrative District
No. 55,166 the court declined to accept the school district’s argument that
“adversely affect” requires “a significant negative impact.”167 The First
Circuit agreed with the district court’s reasoning that “the phrase ‘adversely
affects,’ as it appears in the relevant regulations, has no qualifier such as
‘substantial,’ ‘significant,’ or ‘marked’” and accordingly declined to infer
such a limitation from Maine’s regulatory silence.168
Thus, after
consideration of the plain meaning of the word “adverse,” the court
concluded that “a disability cannot qualify a child for IDEA benefits unless
it has a negative effect on educational performance; no effect, or a positive
one, will not do.”169 Further, “any negative impact, regardless of degree,

160. Ashli C. ex rel. Sidney C. v. Hawaii, NO. 05-00429 HG-KSC, 2007 U.S. Dist.
LEXIS 4927 (D. Haw. 2007).
161. Id. at *25–26.
162. Id. at *26.
163. Id. at *19.
164. Hensel, supra note 41, at 1171.
165. Garda, Untangling, supra note 20, at 484 (internal quotations omitted) (referencing
Muller ex rel. Muller v. Comm. on Special Educ., 145 F.3d 95 (2d Cir. 1998), Yankton Sch.
Dist. v. Schramm, 93 F.3d 1369 (8th Cir. 1996), and Mary P. v. Ill. State Bd. of Educ., 919
F. Supp. 1173 (N.D. Ill. 1996)).
166. Mr. I ex rel. L.I. v. Me. Sch. Admin. Dist. No. 55, 480 F.3d 1 (1st Cir. 2007).
167. Id. at 11.
168. Id. at 13 (quoting Mr. I. v. Me. Sch. Admin. Dist. No. 55, 416 F. Supp. 2d 147, 160
(D. Me. 2006)).
169. Id. at 16.
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qualifies as an ‘adverse effect’ under the relevant federal and state
regulations defining the disabilities.”170
Similarly, in A.J. ex rel. C.L.J. v. Board of Education,171 the district
court in New York also declined to infer a qualifier when asked to do so by
the school district.172 The school district improperly relied on the Second
Circuit’s decision in J.D. ex rel. J.D. v. Pawlet School District,173 in which
the court was construing Vermont’s regulatory definition, which
specifically defines “adverse affect” to require functioning “significantly
below grade norms.”174 Rather, in the absence of a state regulatory
directive, as is the case in New York, the court in A.J. held that “the term
‘adversely affects’ should be given its ordinary meaning and that no
qualifier such as ‘severe’ or ‘significant’ should be inferred.”175
ii. Conclusion for “Adversely Affect”
Since the phrase “adversely affect” is not specifically related to
educational policy and curriculum and since there is no ambiguity in the
federal regulations, Congress or the United States Supreme Court should
establish a uniform interpretation that is consistent with both the plain
language of the federal regulations and the inclusive spirit of the IDEA.
Given its placement within the eligibility analysis (as a sub-element of the
element that requires that the child have one or more of the enumerated
disabilities176), a broad construction of the term “adversely affect” would be
most appropriate. This term can and should be construed broadly so as to
be inclusive of as many children with disabilities as possible. The other
requisite element for eligibility (that the child need special education and
related services by reason of the disability177) functions as the narrowing
prong and excludes children who are unable to demonstrate a causal
connection between their disability and their need for special education.

170. Id. at 17 (emphasis added). The court also suggests that “[s]tates wishing to put
meat on the bones of the ‘adversely affects’ standard are free to do soprovided, of course,
they do not transgress the ‘floor’ of substantive protection set by the IDEA.” Id.
171. A.J. ex rel. C.L.J. v. Bd. of Educ., 679 F. Supp. 2d 299 (E.D.N.Y. 2010).
172. Id. at 311.
173. J.D. ex rel. J.D. v. Pawlet Sch. Dist., 224 F.3d 60 (2d Cir. 2000) (construing 7-1-5
VT. CODE R. § 2362(d) (updated through June 1, 2013), http://education.vermont.gov/
documents/EDU-Rules_2360_Special_Ed.pdf [https://perma.cc/3DXP-NASA]).
174. A.J., 679 F. Supp. 2d at 306–07.
175. Id. at 311 (citing Mr. I, 480 F.3d at 13).
176. See 20 U.S.C. § 1401(3)(A)(i) (2012); 34 C.F.R. § 300.8(c)(1)–(13) (2015).
177. See 20 U.S.C. § 1401(3)(A)(ii).
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III. PROPOSED SOLUTION IN LINE WITH THE IDEA
Scholars and decision-makers have raised concerns about the potential
ramifications of both overly broad and overly narrow interpretations of the
terms “adversely affect” and “educational performance.” A careful review
of these concerns reveals that those raised about an overly broad
construction are easily addressed and resolved by reference to the rest of
the eligibility framework. The concerns about the consequences of overly
narrow interpretations of the terms “adversely affect” and “educational
performance,” however, are less easily resolved.
On the one hand, some scholars and decision-makers have raised
concerns that too broad an interpretation of the terms “adversely affect”
and “educational performance” will result in an opening of the flood gates.
Specifically, the concern is that “an unlimited definition of ‘adversely
affects’ will qualify every child with one of the listed disabilitiesno
matter how minorfor IDEA benefits.”178 This argument, however,
“overlooks the structure of the IDEA’s eligibility standard.” 179 In fact, this
is a threshold analysis that must be considered within the context of the
entire eligibility framework.
As discussed supra, the “adverse effect on educational performance”
requirement is a sub-element of the assessment of whether the child has
one or more of the enumerated disabling conditions.180 It is important to
remember that, in addition to establishing that the child has a disabling
condition, the child must also prove that by reason of the disabling
condition, the child needs special education and related services.181 So, in
analyzing whether the child qualifies as a “child with a disability” as
defined by the IDEA and the federal regulations, the decision-makers
should construe the language broadly. This will allow children with
various disabilities who are affected in a range of ways to satisfy this
having-a-disability element in order to also be considered under the
needs-special-education-by-reason-thereof element, which is meant to
narrow the pool of eligible students.
On the other hand, there are significant concerns expressed by
scholars and decision-makers regarding an overly narrow construction of
these terms that more likely result in a conflict with the fundamental
178. Mr. I ex rel. L.I. v. Me. Sch. Admin. Dist. No. 55, 480 F.3d 1, 13 (1st Cir. 2007).
179. Id. (citing 20 U.S.C. § 1401(3)(A)(ii) (2012)).
180. Lukasik, supra note 31, at 271–72; see also 20 U.S.C. § 1401(3)(A) (2012)
(defining “child with a disability”); 34 C.F.R. § 300.8(c)(1)–(13) (2015) (requiring that for
all enumerated disabilities except specific learning disability, the disability must also
“adversely affect [the child’s] educational performance”).
181. 20 U.S.C. § 1401(3)(A)(ii).
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purpose and meaning of the IDEA. Despite the explicit inclusion of
disabilities that are not directly linked to cognitive impairments,182 an
approach that restricts eligibility to only those children suffering from a
significant adverse effect on academic performance necessarily excludes
many children affected by such disabilities. These are students who may
be performing academically on average with their classmates, but may also
be suffering from a broad range of other difficulties affecting the overall
school experience. For example, a child who suffers from a health
impairment might regularly miss school, or a child with an orthopedic
impairment may have difficulty carrying books or transporting himself
from one class to another in the allotted time. A child with autism may
have no difficulty achieving academic success but may experience great
difficulty managing the routine elements of school life, like bells ringing,
changing classes, physical contact with classmates, and following
instructions from teachers.183 This student may also struggle with
appropriate social interactions with teachers and classmates in school.184
Furthermore, children with these disabilities may struggle generally
with communication skills, interpersonal skills, behavioral issues, and/or
anxiety or depression stemming from the disability, all of which have the
potential to impact the child’s school experience. While that impact may
not result in a severe drop in grades or academic failure in every case, the
child should still qualify as a “child with a disability” as defined by the
federal regulations so that the eligibility team can proceed with the analysis
of the final element and assess whether “by reason [of that condition, the
child] needs special education and related services.”185
For example, “[t]he narrow meaning of ‘educational performance’
applied by many authorities is one reason that emotionally disturbed

182. For example, the IDEA specifically includes “a hearing impairment[], a speech or
language impairment, a visual impairment[], a serious emotional disturbance[], an
orthopedic impairment, autism, . . . [and] an other health impairment.” 20 U.S.C.
§ 1401(3)(A)(i).
183. Lukasik, supra note 31, at 285–86 (describing challenges faced by a child with
Asperger’s Syndrome in the school setting); see also Christy Marlett, The Effects of the Idea
Reauthorization of 2004 and the No Child Left Behind Act on Families with Autistic
Children: Allocation of Burden of Proof, Recovery of Witness Fees, and Attainment of
Proven Educational Methods for Autism, 18 KAN. J.L. & PUB. POL’Y 53, 58 (2008)
(“[Children with Asperger’s Syndrome] may receive good grades but have difficulty
learning adequate social skills, an important component of the education provided by
schools.”).
184. Lukasik, supra note 31, at 285–86.
185. 20 U.S.C. § 1401(3)(A) (2012).
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children are the most under-identified category of disabled children.”186
“These children can often perform well academically but cannot form
social relations, control their behavior or attend the regular classroom
consistently.”187
The impact of a restrictive construction of these terms is that fewer
children qualify under the IDEA, which results in less support to the
general education teacher and to the children. As a result, issues that
should or could be dealt with by means of support from special education
and related services are being left to the classroom teacher to manage
alone. This can lead to utilization of disciplinary measures, such as
detention, suspension, or expulsion, to address issues that may otherwise be
nonexistent had the child received the proper academic, developmental, and
functional support through administration of special education and related
services. Furthermore, an inclusive approach towards eligibility also may
be beneficial in the long run. Early intervention with special education and
related services may prevent or minimize the manifestation of additional
disabilities, drug abuse, truancy, or other issues.
CONCLUSION
The “plain language and the legislative history of the IDEA establish
that this legislation welcomes all children whose disabilities impact a range
of school performanceacademic or otherwise.”188 A narrow focus on
academic performance, to the exclusion of all other aspects of a child’s
social, emotional, and functional development during the school experience
would be inconsistent with the broad, inclusive legislative intent of
Congress.189 Employing such a narrow, academic-centered definition of
this term denies access to children whose disabilities affect areas of
performance other than academic performance, like behavior, interpersonal
skills, social skills, and employment skills. A narrow construction of the
term “adversely affect,” such as one requiring a significant degree of harm,
similarly restricts eligibility.

186. Garda, Eligible, supra note 6, at 298–99; Ellen A. Callegary, The IDEA’s Promise
Unfulfilled: A Second Look at Special Education & Related Services for Children with
Mental Health Needs After Garret F., 5 J. HEALTH CARE L. & POL’Y 164, 179 (2002)
(discussing the under-identification of children with serious emotional disturbances and the
specific challenges involved in identification of children for whom the disability manifests
itself in quiet or depressed fashion).
187. Garda, Eligible, supra note 6, at 298–99.
188. Lukasik, supra note 31, at 291.
189. Hensel, supra note 41, at 1170.
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Since the definition of the term “educational performance” implicates
educational policy, which has historically been relegated to the states, each
state should define “educational performance” within the appropriate range
as indicated by the plain language, legislative intent, and purpose
statements of the IDEA and federal regulations. The IDEA and federal
regulations establish a clear baseline of what, at least, must be considered
to fall within the definition of “educational” in the eligibility determination.
This, as discussed supra, includes more than just academic performance.
Rather, it also includes any nonacademic areas of student performance
tracked by the schools, including functional, behavioral, and social skills.
The state regulatory definitions, as long as they include considerations
beyond just academic performance, will provide the proper analytical
framework for the courts to rely upon in making the difficult decisions
concerning eligibility.
While a range of definitions may be appropriate for the term
“educational performance,” varying definitions of “adversely affect” are
not equally justified. Since the phrase “adversely affect” is not specifically
related to educational policy and curriculum, and since there is no
ambiguity in the federal regulations, Congress or the United States
Supreme Court should establish a uniform interpretation that is consistent
with both the plain language of the federal regulations and the inclusive
spirit of the IDEA. Furthermore, a broad construction of the term
“adversely affect” would serve to balance the range of state interpretations,
including the narrower ones, of “educational performance,” so as to
maintain consistency with the broad inclusive language and purpose of the
IDEA itself.
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